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“If  the legislature won’t listen, let the voters initiate.”

• Constitutional Amendment: Change the State’s Constitution

• Statutory Initiative: Write a Statute or Change a Current Law

• Referendum: Veto All or Part of  a Law

• Sub-Categories, depending on the state:

• Direct Process: Proposals that qualify go directly on the ballot.

• Indirect: Proposal is submitted to the legislature for approval and if  

approved, will become law. Unapproved initiatives are generally sent 

to the ballot.

The Spectrum of  Voter Initiatives



ART. III -- DISTRIBUTION OF POWERS

The powers of  the government of  the state of  Arizona shall be divided into three separate departments, the 

legislative, the executive, and the judicial…

ART. IV, §1(1) – LEGISLATIVE DEPARTMENT

The legislative authority of  the state shall be vested in the legislature, consisting of  a senate and a house of  

representatives, but the people reserve the power to propose laws and amendments to the constitution and to 

enact or reject such laws and amendments at the polls, independently of  the legislature .... 

ART. IV, §1(2) – INITIATIVE POWER

The first of  these reserved powers is the initiative. Under this power ten per centum of  the qualified electors shall 

have the right to propose any measure, and fifteen per centum shall have the right to propose any amendment to 

the constitution.

Voter Initiatives: The Arizona Constitution



Mechanics of  a Voter Initiative

Arizona Signature Requirements

Constitutional Amendment: 356,467

Initiated Statute: 237,645

Referendum: 118,823

 

Approximate Signature Survival 

Success Rate: 45-62%

 

Actual Signature Goal 

425,000 (56%)

 

Approximate Cost Per Signature 

$18/ea.  - Cost is variable through the gathering season

 

True Cost To Make the Ballot

$4MM-8MM

If  enough signatures are gathered in Arizona, 

an Initiative becomes a Proposition



• 1996: Arizona voters by 2-1 margin legalize medical marijuana: 

o "Drug Medicalization, Prevention and Control Act"

o Main Sponsor: John Sperling, University of  Phoenix founder

o Sperling used marijuana to combat pain caused by the cancer he fought during the 1960s

o Allowed physicians to prescribe cannabis or recommend Schedule I drugs for certain 

debilitating or terminal illnesses and requiring probation rather than jail for nonviolent personal 

drug users.

• 1997: Arizona Legislature amends the medical marijuana law, effectively gutting it.

o “The voters may have been confused as to what they were voting for.” – Our Legislature

• 1998: Arizona voters enact the Voter Protection Act 

o Amended the constitution to limit the Legislature’s authority over laws passed by initiative 

power. 

Voter Initiatives: Arizona is Now Unique!



• Governor’s veto power does not extend to initiative measures

• Legislature does not have power to repeal initiative measures

• Legislature cannot amend an initiative measure or divert funds 

allocated to a specific purpose unless:

• The amendment furthers the purposes of  the measure, AND

• Passes with at least three-fourths of  the members of  each house

Protections Granted by the Voter Protection Act



Remember: 

• You cannot change it as written. The language filed with the SOS is final.

• You cannot negotiate with anyone. There is no one to negotiate with!

• You cannot lobby Arizona legislators. They have no input.

• You cannot legislate around it later once it becomes law.

• You can work to suppress signatures and prevent it from making the ballot.

• You might be able to challenge it in court to prevent it from making the ballot.

• You might be able to challenge it in court after the election, on constitutional grounds.

What If  An Initiative Comes At Your World?

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$



• Service Employees International Union – United Healthcare Workers 

West (SEIU-UHW) began working on the Initiative in April of  2021

• This California-based union funded a political activist group called 

Arizonans Fed Up with Failing Healthcare, found here: 

HealthcareRisingAZ.org 

• From drafting the language through to Election Day 2022, Healthcare 

Rising Arizona raised and spent in excess of  $10,000,000.

Who Came to Arizona for Prop 209?



Early Prop 209 Advertising

“Nobody 

should go 

bankrupt 

because of 

medical debt.”



About Those Outrageous Interest Rates…



Prop 209: Let’s Just Read the Thing!
Don’t worry, it is only 8 pages…

The edits to 

AZ laws are 

SURGICAL



Where Did the Language Come From?



What Does It Do to Creditor’s Rights?
Actual Effects Arizona’s Laws

Wage Garnishments:

• Reduces amount that can be garnished from 25% to 10% of  Non-Exempt Funds.

• Raises exemption from 30 times the Federal Minimum Wage to 60 times the highest

     of  Federal, State, or Local minimum wage.

• Gives anyone earning $51k or less total protection from garnishment on any debt.

• Result: half  of  Arizona workers are ungarnishable.

Bank Garnishments:

• Raises the exemption protected from creditors from $300 per person to $5,000 per person on any debt. 

• Result: elimination of  most bank garnishments as a judgment recovery strategy.

Homestead Exemption: 

• Raises amount of  equity protected from creditors from $250,000 to $400,000 on any debt.

• Result: elimination of  most payoffs from escrow transactions when a consumer sells their home.
 

Less Impactful Changes:

• Raises some personal property exemptions by about 250%.

• Caps interest on medical debts at 3%.



Signature Due Date: July 7, 2022



The Ballot Challenge

8/2/2022
“The Court unanimously 
finds that A.R.S. § 19-
118 does require each 
circulator to submit a 
separate affidavit as one of 
five required items in each 
registration application 
submitted for each petition 
he or she circulates. 

But any circulators’ lack of 
compliance with § 19-118 
does not invalidate the 
signatures gathered by 
these circulators on the 
record and circumstances 
before us.”  

Expedited Appeal

8/24/2022



General Election Messaging



Election Day: November 8, 2022



Ok, But Application? Built-In Conflicts!

Sec. 10 Savings Clause

This act applies prospectively only.  Accordingly, it does 

not affect rights and duties that matured before the 

effective date of  this act, contracts entered into before the 

effective date of  this act, or the interest rate on judgments 

that are based on a written agreement entered into before 

the effective date of  this act.



Ok, But Application? Built-In Conflicts!

Sec. 10 Savings Clause (broken down)

This act applies prospectively only. 

Accordingly, it does not affect: 

 -rights and duties that matured before the effective date of this act,
 
 -contracts entered into before the effective date of this act, or 

-the interest rate on judgments that are based on a written agreement entered into 
before the effective date of this act.

Looking forward; contemplating the 
future. Applicable only to cases which 
shall arise after its enactment.



A Quick Primer On The Creditor’s Timeline

Question: if  I have a signed contract, that led to a 

judgment, that led to a writ of  garnishment being filed, 

issued, and served, when does Prop 209 apply?

12/5/2022 12/5/2022
12/5/2022

12/5/2022
12/5/2022

$   $   $   $   $   $



A Quick Primer On The Creditor’s Timeline

Question: What if  it is just a judgment?

12/5/2022 12/5/2022 12/5/2022
12/5/2022

12/5/2022



The Constitutional Challenge

12/05/2022 Complaint Filed

Challenge:

1) Unconstitutionally Vague

2) Contradictory language (savings clause)

3) If  it isn’t vague, tell us how to interpret it.

Visit JRV.LAW to request a copy of  all pleadings and briefs.



The Constitutional Challenge

TRO + Trial

12/22/2022 Verdict
12/05/2022 Complaint Filed

January 2023: Case is 

immediately appealed.



2023: When does Prop 209 Apply to a Garnishment?

• Maricopa County Superior Court: Writ Serve Date

• Maricopa County Justice Court: Writ File Date

• Best Practice Memo Issued

• Southern Arizona Courts: Judgment Date

• One Pima Superior Court Judge: Only applies to medical debt?

• Random Statewide Courts: Contract Date to Writ Issue Date

• Paychex: All garnishments are reduced to 10%, here you go.

• ADP: Our software can’t figure it out so we’re stopping.

• At least One State Bar CLE: It is obviously the judgment date 

 …and there is no current challenge to Prop 209.

Across thousands of  cases:



No Problem, Just Check the Self-Help Center

Just says before and after 

Prop 209 Changes

I guess you can choose 

how to apply it! 



No Problem, Just Use The Forms

Form 12 Official Version 

Non-Exempt Earnings Statement



Current Realities for Creditors

• We can’t advise clients how to truly apply Prop 209.

• Many local and regional creditors have now 

 paused/changed their lending models.

• Access to credit is a real and permanent issue.

• Many clients have put significant limitations 

 or a halt on new post-judgment work.

• Creditor’s Rights Attorneys are exiting the business/state.

Contract Date?

Judgment Date?

Writ File Date?

Writ Issue Date?

Writ Serve Date?



Prop 209 Appeal: Current Status

• Oral Arguments took place October 25, 2023

Appellants 

Creditor Groups

 

Standing

Hot Bench Hammertime!

Appellees 

State of  AZ / Healthcare Rising

 

Application & Savings Clause

• Opinion is likely to be published between March 2024 and December 2024

• Likely headed to the Supreme Court.



Using the Courts to Collect

Writs of  Earnings and Non-Earnings: Complicated, But…
• Are form-based and automation-heavy, thereby driving efficiency

• Can be systematized

o By a law firm or creditor

o By a vendor (process server)

o By a court clerk 

o By a Garnishee

• Require fixed 3rd party costs that can be reliably predicted

• Include the ability to charge attorney’s fees

• Have results can be reasonably predicted (by everyone)



Alternative Methods of  Collection:
• Discovery: Subpoenas and Judgment Debtor Exams

• Writ of  Special/General Execution

• Executing on Real Property

• Taking vehicles or “stuff ”

• Replevin – a judgment for the recovery of  specific known items

• Non-Earnings Writs that result in Safe Deposit Box Drill-Outs

• Other Provisional Remedies

Using the Courts to Collect



Considerations with Alternative Methods of  Collection:
• Have forms/pleadings that require manual work

• Much more difficult to systematize

• Require 3rd party costs that cannot be reliably predicted

• Usually don’t allow for awards of  attorney’s fees

• Many variables can impact success, such as:

• Timing of  the execution – Who knows!?

• Interactions between parties can impact the execution

• Presence/quality of  the assets

Using the Courts to Collect



Limitations to a Debt Collector’s Behavior

Fair Debt Collection Practices Act (FDCPA):
• The main federal law that governs debt collection practices. 

• Covers the collection of  debts that are primarily for personal, family, or household purposes. 

• Collectors from using abusive, unfair, or deceptive practices to collect debts.

• Under the FDCPA, “debt collectors” may include collection agencies, debt buyers, and lawyers.

• The FDCPA doesn’t cover those collecting business debts.

Other Concerns:
• Lawyers’ ethical obligations. How can I tell a client what the law is?

• Client’s willingness allow for some activities that may be wrong or not successful.

• Client’s willingness to pay for some activities that may be wrong or not successful.

• Billing considerations: Contingency vs. Hourly

• People, Technology, Insurance, Profit! Law Firms are businesses!
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